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QUESTIONS PRESENTED 


1. Whether a statement made prior to actual arrest but 
during a confrontation involving a "custodial interrogation" 
is subject to the Miranda v. State of Arizona requirements? 

2. Whether statements made by appellant to an officer 
of the Accident Investigation Unit immediately after an auto- 
mobile accident jinvolving only one car and admittedly driven 


by appellant were made during a “custodial interrogation" so 


that Miranda v. State of Arizona is applicable? 


3. Whether admission of statements at trial originally 
obtained in violation of Miranda v. State of Arizona requires 
automatic reversal of a subsequent conviction? 

4. Whether the government was required to corroborate 
appellant's extra-judicial admission that he was the driver of 
the stolen vehicle in accordance with the rule in Smith v. 
United States? 

5. Whether the rule of corroboration in this case re- 
quires the government to introduce the corroborative evidence 
during its own case and chief, and whether the doctrine of 
waiver is not applicable to this type of case which requires 
corroborative evidence so that corroboration cannot be shown 
by use of defendant's own consistent judicial admissions and/ 


ox whatever evidence is introduced during his own case? 


6. 


Whether the requirement of corroborati 


on can be 


Satisfied merely by a consistent admission made by the defen- 


dant while on the stand at trial? 
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I. STATEMENTS MADE TO LAW ENFORCEMENT OFFICERS 
PRIOR TO ACTUAL ARREST BUT DURING A CON- 
FRONTATION INVOLVING A "CUSTODIAL INTERROGA- 
TION" ARE SUBJECT TO THE MIRANDA REQUIREMENTS... 


TO DETERMINE WHETHER A CONFRONTATION INVOLVING 
A "CUSTODIAL INTERROGATION," IT IS NECESSARY TO 
EXAMINE 1) THE PURPOSE AND CIRCUMSTANCES 
SURROUNDING THE REASON FOR THE CONFRONTATION 
BETWEEN POLICE OFFICERS AND THE PERSON, AND 
ALSO 2) WHETHER THE PERSON CONFRONTED FELT DE- 
PRIVED OF HIS FREEDOM OF ACTION IN ANY 
SIGNIFICANT WAY, AND IN THE INSTANT CASE, 
STATEMENTS MADE BY APPELLANT TO OFFICERS OF 

THE ACCIDENT INVESTIGATION UNIT IMMEDIATELY 
AFTER AN AUTOMOBILE ACCIDENT INVOLVING ONLY ONE 
CAR AND ADMITTEDLY DRIVEN BY APPELLANT, WERE 
MADE DURING A “CUSTODIAL INTERROGATION" AND RE- 
QUIRED THE MIRANDA WARNINGS «0.22. ccccecccccccccs 


A. “Custodial Interrogation" May be Pound if the 
Nature of the Confrontation Between Police 
and Accused is Accusatory Rather Than In- 
vestigatory, and in This Case the Con- 
frontation Between Appellant and Police 
Officers was Highly ACCUSATOFY... 2. cc eee ee 
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"Custodial Interrogation" May Also be 
Found If the Accused Felt Deprived of | 
His Freedom of Action in any Significa 
Way, and the Circumstances of the Con- 
frontation Between Appellant and two 

Police Officers in the Emergency Room | 


Following an Automobile Accident Por Which 


Appellant Knew Himself To Be Solely at 
Fault Caused Appellant to Feel Deprived 
of His Freedom of Action ina Very 


Significant WAY ce a aie tera. tmsore Sates ory ety hess 


Because Appellant's Statement to Officer 


Cage at the Hospital Was Made During A 
Custodial Interrogation, and Because the 


Government Failed to Show at Trial That 
Appellant Waived His Right to Remain 


Silent at the Hospital, Admission ef Such 
Statement at Trial Requires Automatic Re- 
versal of his CORVISELON 5 odis-s.se son's oe o baccce 


EVEN IF THE STATEMENTS MADE BY APPELLANT AT 


TRIAL ARE HELD ADMISSIBLE, THE JUDGMENT SHOULD 


BE REVERSED BECAUSE THE GOVERNMENT FAILED TO 
PRODUCE SUBSTANTIAL INDEPENDENT EVIDENCE TO 


CORROBORATE APPELLANT'S ADMISSION THAT HE WAS 
THE DRIVER OF THE AUTOMOBILE 2... cscsecesccdonce 
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It was Error For The Trial Judge to Deny 


Appellant's Motion For Judgment of 
Acquittal at the Close of the Government 
Evidence, For the Government Failed to 


Corroborate the Admission Made by Appel- 
lant to Officer Cage at the Hospital Duri 


the Government's Case in Chief, and, Be- 


cause the Doctrine of Waiver Does Not Apply 


Here, This Uncorroborated Admission Plus 

the, Other Government Evidence Was In- 

sufficient to Sustain a Conviction For 
Unauthorized Use of a VOhiGl@ cde ceed cee c 31 


Appellant's Extrajudicial statement Made to 
officer Cage at the Hospital That He Was 
The Driver of the Automobile Could Not 
Properly be Corroborated by His Testimony 
and Admission on the Stand at Trial That 

He Was the Driver of the Automobile......... 
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APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
The appellant was tried before a jury and found guilty 
of unauthorized use of a motor vehicle in violation of D.c. 
Code § 22-2204. The judgment of conviction was entered on 
July 29, 1966. This Court has jurisdiction upon appeal to re- 
view the judgment of the District Court by reason of 28 U.S.C. 


§ 1291 and § 1294, 


STATEMENT OF THE CASE 


On June 22 and June 23, 1966, appellant was tried before 
Judge Richmond B. Keech and a jury for a violation of D. ¢c, 
Code § 22-2204 (unauthorized use of a vehicle). Appellant was 
found guilty of that violation and was sentenced to 15 to 45 
months at Lorton. 

At trial, the second of only two government witnesses 
was Officer Cage, who brought to light the peculiar facts of 
this case. He testified that about six months prior to this 
trial of June 22, 1966, while assigned to the Accident Investi- 
gation Unit, he was called to investigate an automobile acci- 
dent at Ward Circle, N. W. This was about 5:40 or 5:30 in the 
morning of December 25, 1965. When he arrived, he found only 
"a 1965 Chevrolet in the middle of the Circle and there was 


also a metal light pole which had been knocked down." (Tr. 14). 


The appellant was not there (Tr. 23). Officer Cage apparently 


completed his preliminary examination, for he knew that the 
car doors were unlocked (Tr. 24) and also had transcribed cer- 
tain information onto his “rough sheet" (Tr. 19,20). He was 
then informed that the driver of the particular Chevrolet had 
been taken to Sibley Hospital (Tr. 17). 


In the meantime, appellant had been taken to Sibley 


Hospital by a D. C. Fire Department Ambulance (rr. 24) and was 
treated in the Emergency Room. As the testimony shows, appel- 
lant had earlier gotten off his job at about 9:30 (the night 
before this accident) after working a full day cece. and had 
taken a bus towards home. Appellant stopped off at an all- 
night restaurant and there later in the night or qarly morning 
met some people; he began drinking rather heavily with them 

for about 2 and 1/2 hours (Tr. 48 et.seq.). It ae after 

this time that appellant was given the keys to the car to drive, 


and it was in such condition, after a full day's work and a 


healthy drinking spree, that appellant was confronted at the 
hospital after the accident. 

Officer Cage, knowing that only one car was involved in 
the accident, and that this one car had caused extensive 
property damage to itself and the metal light pole, then went 
to Sibley Hospital to confront the driver of the atomobile. 
He arrived at the hospital's Emergency Room, and testified 
that he saw appellant sitting in the Emergency Room (Tr. 16). 
Accompanying Officer Cage, and with him Ciroughoue vena subse- 
quent interrogation of appellant, was Officer Cage's partner, 
Officer Dusseau (Tr. 29,30). 


Before any questions were asked, Officer Cage noticed 


| 
that appellant "had cuts to his upper lip" and that; he had the 


“smell of alcohol on his breath" (Tr. 17). Then began the 
questioning by Officer Cage. The first question was whether 
appellant was the driver of the car (Tr. 19). It was either 
after Officer Cage asked this question or simultaneously with 


asking this question that Officer Cage showed appellant his 


(Officer Cage's) information on the car which had been written 


on his rough sheet (Tr. 20). This information was to the effect 
that the car was a "'65 Chevrolet, 2-door, black in color, with 
a Virginia tag numbered Al128-895" (Tr. 20). After this question, 
Officer Cage then asked a series of questions, and elicited 
certain information plus the fact that appellant did not have a 
license to drive in the District of Columbia (Tr. 19). 

Appellant was not arrested at this point for unauthorized 
use, because the police had not yet received the stolen car re- 
port. On February 18, 1966, Officer Paul executed the arrest 
warrant for appellant (Tr. 41). 

At appellant's trial four months later for unauthorized 
use of the complaining witness' automobile, the government 
called only two witnesses. The first was the complaining wit- 
ness, who testified that he had not given permission to appel- 
lant to use his automobile (Tr. 5,6). The second and only 
other witness was Officer Cage, who testified that when he 


arrived at the scene of the accident, the only persons present 


were a tow truck operator and precinct officers in la scout car 

(Tr. 15). He did not see appellant at the scene of the acci- 
| 

dent (Tr. 15) and testified that he saw appellant jonly at the 


hospital (Tr. 23). The only persons who could have definitely 
| 


linked appellant with the use of the stolen vehicle were the 


two precinct officers who initially arrived at the scene of 
| 


the accident (Tr. 23). However, for some reason, neither of 


these officers was ever called to testify. 


At the end of Officer Cage's testimony, appellant's 
trial counsel moved for a judgment of acquittal (rx. 30,31), 
which was denied. | 

Appellant then took the stand and testified as to the 
circumstances surrounding his acquisition of the automobile 
(Tr. 45, et.seq.). He testified consistently era his earlier 


| 
extrajudicial admission that he was the driver of the complain- 
| 


ing witness’ automobile (Tr. 50). The case was then given to 
the jury, and they returned with a finding of guilty as 


charged. 


STATUTES, REGULATIONS, AND RULES INVOLVED 


D.C. Code § 22-2204. Unauthorized Use of vehicles. 


Any person who, without the consent of the owner, shall 
take, use, operate, or remove, or cause to be taken, 
used, operated, or removed from a garage, stable, or 
other building, or from any place or locality ona 
public or private highway, park, parkway, street, lot, 
field, inclosure, or space, an automobile or motor 
vehicle, and operate or drive or cause the same to be 
operated or driven for his own profit, use, or purpose 
shall be punished by a fine not exceeding one thousand 
dollars or imprisonment not exceeding five years, or 
both such fine and imprisonment. 


D.C. Code § 40-605. Speeding and Reckless Driving. 


(a) No vehicle shall be operated at a greater rate of 
speed than permitted by the regulations adopted under 
the authority of this chapter. 


(b) Any person who drives any vehicle upon a highway 
carelessly and heedlessly in willful or wanton disre- 
gard of the rights or safety of others, or without due 
caution and circumspection and at a speed or ina 
manner so as to endanger or be likely to endanger any 
person or property, shall be guilty of reckless driving. 


and Motor Vehicle Regulations for the District of Columbia. 


I. Rules of the Road. 
116.2 Collision with Lawful Objects or Constructions. 


No vehicle shall be operated so that it or the load 
thereon shall strike any fixed object or construction 
including, but not Limited to, bridges, bay windows, 
trees and parts thereof, located in or over any street, 
highway, or alley. (C.0. No. 59-705) 


Sec. 158. Penalty Clause 


Any person violating any of the provisions | of any 
section or paragraph of these regulations wherein the 
penalty is not specifically provided shall ion con- 
viction be punished by a fine of not more than $300 
or imprisonment of not more than 10 days, er both. 


Rule 29(a), Federal Rules of Criminal Procedure. 


Motion Before Submission to Jury. 


Motions for directed verdict are abolished and motions 
for judgment of acquittal shall be used in jtheir place. 
The court on motion of a defendant or of its own motion 
shall order the entry of judgment of acquittal of one 
or more offenses charged in the indictment or informa- 
tion after the evidence on either side is closed if the 
evidence is insufficient to sustain a conviction of 
such offense or offenses. If a defendant's motion for 
judgment of acquittal at the close of the evidence 
offered by the government is not granted, the defendant 


may offer evidence without having reserved the right. 
| 


STATEMENT OF POINTS 


STATEMENTS MADE TO LAW ENFORCEMENT OFFICERS PRIOR TO ACTUAL 
ARREST BUT DURING A CONFRONTATION BETWEEN THE OFFICERS AND A 
PERSON INVOLVING A "CUSTODIAL INTERROGATION" ARE SUBJECT TO 
THE MIRANDA v. STATE OF ARIZONA REQUIREMENTS. 


TO DETERMINE WHETHER A CONFRONTATION INVOLVED A "CUSTODIAL 
INTERROGATION," IT IS NECESSARY TO EXAMINE 1) THE PURPOSE 
AND CIRCUMSTANCES SURROUNDING THE CONFRONTATION BETWEEN THE 
POLICE OFFICER AND THE PERSON, AND ALSO 2) WHETHER THE PERSON 
CONFRONTED FELT DEPRIVED OF HIS FREEDOM OF ACTION IN ANY 
SIGNIFICANT WAY, AND IN THE INSTANT CASE, STATEMENTS MADE BY 
APPELLANT TO OFFICERS OF THE ACCIDENT INVESTIGATION UNIT 
IMMEDIATELY AFTER AN AUTOMOBILE ACCIDENT INVOLVING ONLY ONE 
CAR AND ADMITTEDLY DRIVEN BY APPELLANT, WERE MADE DURING A 
"CUSTODIAL INTERROGATION" AND REQUIRED ‘THE MIRANDA WARNINGS. 


A. "Custodial interrogation" may be found if the nature 
of the confrontation between police and accused is 
accusatory rather than investigatory, and in this 
case the confrontation between appellant and police 
officers at the hospital was highly accusatory. 


“Custodial interrogation" may also be found if the 
accused felt deprived of his freedom of action in 
any significant way, and the circumstances of the 
confrontation between appellant and the two police 
officers at the hospital following an automobile 
accident for which appellant knew himself to be 
solely at fault caused appellant to feel deprived of 
his freedom of action in a very significant way. 


BECAUSE APPELLANT'S STATEMENT TO OFFICER CAGE AT THE HOSPITAL 
WAS MADE DURING A "CUSTODIAL INTERROGATION", AND BECAUSE THE 
GOVERNMENT FAILED TO SHOW AT TRIAL THAT WARNINGS WERE GIVEN 
OR THAT APPELLANT WAIVED HIS RIGHT TO REMAIN SILENT AT THE 
HOSPITAL, ADMISSION OF SUCH STATEMENT AT TRIAL REQUIRES 
AUTOMATIC REVERSAL OF HIS CONVICTION. 


EVEN IF THE EXTRAJUDICIAL STATEMENTS MADE BY APPELLANT ARE 

HELD ADMISSIBLE, THE JUDGMENT SHOULD BE REVERSED BECAUSE THE 
GOVERNMENT FAILED TO PRODUCE INDEPENDENT EVIDENCE TO CORROBO- 
RATE APPELLANT'S ADMISSION THAT HE WAS THE DRIVER OF THE CAR. 


-8- 


A. 


In a trial for unauthorized use, if there is direct 
evidence that 1) the automobile had been stolen, but 
no direct evidence that 2) appellant was seen or 
found driving the automobile, then proof of this 
latter element of the corpus delicti requires 
corroboration if the only evidence of this element 
is by appellant's own admission. 
| 
It was error for the trial judge to deny appellant's 
motion for judgment of acquittal at the! close of 

the government's evidence, for the government failed 
to corroborate appellant's admission to! officer Cage 
at the hospital, and, because the doctrine of waiver 
does not apply to this type of case, this uncorrobo- 
rated admission plus the other government evidence 
was insufficient to sustain a conviction for un- 
authorized use of a vehicle. 


Appellant's extrajudicial statement made to Officer 
Cage at the hospital that he was the driver of the 
automobile could not properly be corroborated by 
appellant's own testimony and admission '| ‘on the stand 
at trial that he was the driver of the automobile. 
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A. Ina trial for unauthorized use, if there is direct 
evidence that 1) the automobile had been stolen, but 
no direct evidence that 2) appellant was seen or 
found driving the automobile, then proof of this 
latter element of the corpus delicti requires 
corroboration if the only evidence of this element 
is by appellant's own admission. 


It was error for the trial judge to deny appellant's 
motion for judgment of acquittal at the; close of 
the government's evidence, for the government failed 
to corroborate appellant's admission to: Officer Cage 
at the hospital, and, because the doctrine of waiver 
does not apply to this type of case, this uncorrobo- 
rated admission plus the other government evidence 
was insufficient to sustain a conviction for un- 
authorized use of a vehicle. 

| 
Appellant's extrajudicial statement made to Officer 
Cage at the hospital that he was the driver of the 
automobile could not properly be corroborated by 
appellant's own testimony and admission/on the stand 
at trial that he was the driver of the automobile. 


SUMMARY OF ARGUMENT 


Appellant urges three errors on appeal. The first error 


involves the testimony at trial by Officer Cage concerning an 


admission made to him by appellant six months prior to trial and 
immediately following an automobile accident in which appellant 
was involved. At the time of this accident, neither the police 
nor Officer Cage, had any idea that the car involved in the acci- 
dent had been stolen. Because of the peculiar nature of the 
automobile accident, which involved only one automobile collid- 
ing with a fixed object in the middle of Ward Circle, N. W., the 
confrontation between Officer Cage (of the Accident Investigation 
Unit) and appellant after the accident involved a “custodial in- 
terrogation" and was not a simple confrontation for general in- 
vestigation of the accident. Before officer Cage even uttered 
one word to appellant, Officer Cage knew that he would ultimately 
charge appellant with violations of some trafic ordinances. Be- 
cause this confrontation started out with questions initiated by 
a law enforcement officer and under particular circumstances 
causing appellant to feel deprived of his freedom of action in a 
significant way, the confrontation involved a clear "custodial 
interrogation" and should have been preceded by the warnings 


as required by Miranda. The fact that this interrogation was 


initially for the purpose of establishing the degree of guilt 
of appellant for the automobile accident does not devant 

applicability of Miranda, where the statements maad by appel- 
lant were used against him six months later at trial for un- 


authorized use of the same automobile in which appellant had the 


accident. The trial court erred in admitting these statements 


over appellant's objection and over the government ''s failure to 
| 


sustain its burden of showing that appellant had received the 
| 


warnings or else had waived his right to remain silent. The 


Miranda decision indicates that this error requires automatic re- 


versal of appellant's conviction for unauthorized use of a 
vehicle. | 
| 
The second error involves the failure of the trial court 


to grant appellant's motion for judgment of acquittal made at 


the close of the government's evidence. Assuming no violation 


of Miranda as to appellant's admission to Officer Cage, the 
| 


trial court should have granted appellant's motion because of 
| 


the failure of the government to corroborate appellant's ad- 


| 

mission that he was the driver of the car and thereby establish 
| 

a prima facie case. The government attempted to prove un— 


authorized use by two witnesses. The first was the complaining 


witness who testified only that he had given no one authority 


to use his car. The second witness was Officer Cage, who testi- 
fied as to his investigation of the accident involving the com- 
plaining witness automobile and as to the admission made to 
him by appellant that he (appellant) was the driver of the auto- 
mobile. But Officer Cage never saw appellant in the car or any- 
where near it--he saw appellant only at the hospital. The govern- 
ment then failed to put on the stand any witness who had seen 
or found appellant driving the particular automobile, despite 
the fact that two precinct officers who originally had appeared 
at the scene of the accident and had found appellant there 
could have so testified. 

This Court, upon reviewing the denial of the motion for 
judgment of acquittal, should look only to the government's 


evidence to determine whether the government at trial made out 


a prima facie case. Because the case of Smith v. United 


States, 384 U.S. 147 (1954), requires the government during its 
own case to introduce corroborative evidence which implicates 
the defendant in crimes of this type, failure of the government 
to introduce such corroborative evidence was a failure to make 
out a prima facie case against the appellant. 

Assuming the possibility that a judicial admission may 


serve to corroborate an extrajudicial admission, this Court 


should hold that the doctrine of waiver has no sppiliesbiitey 
here, so that appellant's taking the stand and testifying con- 
sistently with his earlier admission should not be considered 
by this Court in passing on the correctness of the denial of 
the motion. The doctrine of waiver should have ab anpuieabataty 
to a case where the crime charged has no tangible corpus delicti, 
i.e. where it is impossible to identify the crime ichoue 
identifying the person committing it. In unauthorized use cases, 
the crime usually cannot be committed without someone driving or 
using the car and that person will be identified by the arrest- 
ing officer or by an eye-witness. Smith is satisfied in these 
cases because of the obvious corroboration in the *ern of the 
testimony of the arresting officer or eyewitness that the de- 
fendant was committing the crime. But, as in the dnkeene case, 
where no one sees or finds appellant in the panes of doing the 


| 
criminal act of unauthorized use, Smith becomes important in 


that it requires something more than appellant's own confession 
to convict: there must be some corroborative evidence which 


implicates the defendant. It would be an injustice in this type 


of case to have the defendant supply the required corroborative 
| 


evidence out of his own mouth, and thereby complete! the govern- 


ment's evidence against him. 


Because the doctrine of waiver does not apply, and be- 
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cause the government failed to make out a prima facie case due 
to its failure to introduce corroborative evidence, appellant's 
conviction should be reversed and the case remanded to the lower 
court with directions to enter a judgment of acquittal. 

The third error alleged involved the failure of the 
government to corroborate the extrajudicial admission even upon 
examination of both government and defense testimony. Assuming 


that Miranda was inot viOlated, and assuming that defendant 


waived his right to have only the government's evidence examined 


upon a review of the denial of his motion under Rule 29(a), so 
that his evidence could have filled the government's gap, there 
was no corroboration in this case when appellant testified con- 
sistently on the ‘stand with his earlier extrajudicial admission. 
Such a consistent admission, even though judicial, can be con- 
sidered as nothing more that a repetition of his earlier ad- 
mission, and in no way can it be considered as corroboration of 
his earlier admission. Corroboration requires independent evi- 
dence to implicate the appellant in this type of crime, and the 
government failed completely to supply any independent evidence 
at all. For this reason, this Court must reverse the conviction 


because of the insufficiency of the evidence to support a verdict. 


ARGUMENT 


I 


STATEMENTS MADE TO LAW ENFORCEMENT OFFICERS PRIOR TO ACTUAL - 
ARREST BUT DURING A CONFRONTATION INVOLVING A "CUSTODIAL IN- 
TERROGATION" ARE SUBJECT TO THE MIRANDA REQUIREMENTS. 


The Miranda v. State of Arizona decision”” takes it clear 
that it is not necessary that a person actually be arrested in 
order for Miranda to apply. The Miranda requirements are 


triggered merely by a confrontation involving a “custodial in- 


terrogation™, defined as follows: 


By custodial interrogation, we mean questioning 
initiated by law enforcement officers after a 
person has been taken into custody or otherwise 
deprived of his freedom of action in any 
significant way. 
| 
4this is what we meant in Escobedo when we 
spoke of an investigation which had| focused 
on an accused. 2/ | 
| 
Thus, it is possible that a confrontation of law enforcement 


officials and an accused for the investigation of some crimes 
will necessarily involve a "custodial interzogatioh"; there may 
not have been an arrest or even probable cause for the person's 
arrest at the time of the initial confrontation, but if the 
| 

facts of the particular confrontation indicate that there was 

eal Bee ere! eee | 
l1/ 384 U.S. 436, 86 S.ct. 1602, 16 L.Ed.2d 694, gune 13, 1966. 


2/ 384 U.S. at__, 86 S.Ct. at 1612, 16 L.Ed.2d at 706. 


an obvious "questioning initiated by law enforcement officers 


after a person has been *** deprived of his freedom of action 


3/ 


in (a) significant way," then Miranda is applicable. 


Por cases interpreting Miranda and applying it to pre- 
arrest confrontations, see People v. Allen, 272 N.Y.S.2da 
249, 50 Misc. 2d 897 (1966), (Mixanda applicable when 

police officer and complaining witness to a rape complaint 
confronted defendant); People v. Chalfa, 271 N.Y.S.2da 881, 
50 Misc.2d 845 (1966), (Miranda applicable when police 
questioned the parents of their killed child); Commonwealth 
v. Fisher, 422 Pa. 134, 221 A.2d 115 (1966), (Miranda 
applicable when police questioned grandson of murdered grand- 
mother). See also State v. Brock, 101 Ariz. 168, 416 P.2da 
601 (1966), People v. Vaiza, 52 Cal. Rptr. 733, __ P.2d__ 
(1966). In People v. Sudduth, 52 Cal.Rptr. 377. P.2d__s, 
(1966), the court noted that Miranda warnings are given for 
confrontations involving traffic violations. 
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Ir 


TO DETERMINE WHETHER A CONFRONTATION INVOLVED A "CUSTODIAL IN- 
TERROGATION," IT IS NECESSARY TO EXAMINE 1) THE PURPOSE AND 
CIRCUMSTANCES SURROUNDING THE REASON FOR THE CONFRONTATION BE- 
TWEEN POLICE OFFICERS AND THE PERSON, AND ALSO 2) WHETHER THE 
PERSON CONFRONTED FELT DEPRIVED OF HIS FREEDOM OF ACTION IN ANY 
SIGNIFICANT WAY, AND IN THE INSTANT CASE, STATEMENTS MADE BY 
APPELLANT TO OFFICERS OF THE ACCIDENT INVESTIGATION! UNIT 
IMMEDIATELY AFTER AN AUTOMOBILE ACCIDENT INVOLVING ONLY ONE CAR 
AND ADMITTEDLY DRIVEN BY APPELLANT, WERE MADE DURING A "CUSTODIAL 
INTERROGATION" AND REQUIRED THE MIRANDA WARNINGS. 


A. "Custodial interrogation" may be found if the nature 
of the confrontation between police and accused is 
accusator ather than investiga a i i 


case the confrontation between a llant and Lice 
officers was highly accusatory. 


Officer Cage of the Accident Investigation unit had been 


called to investigate the accident at Ward Circle. 'When he 


arrived, only the car and local precinct officers were there. 


As he testified: | 
Well, I arrived on the scene of the accident; there 
was a 1965 Chevrolet in the middle of the'Circle 
and there was also a metal light pole which had bean 
knocked down.... 
The light pole was--after it had been knocked-- it was-- 
I don't know exactly, several hundred fret from the-- 
its original standing.... 


The chevy had heavy damage to the front, excessive 
damage to the front. (7.14) 


Officer Cage knew from this preliminary investigation that only 
one automobile had been involved and had driven into the middle 


of Ward Circle and knocked down a light pole. He knew of the 
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heavy damage to this one automobile. There is apparent from 


his testimony no indication that he thought any other car was 


involved which might have forced him off the road, nor any skid 
marks which might have indicated an external cause which forced 
him off the road. Thus, for all practical purposes investiga- 
tion of this accident was completed after his viewing the scene 
of the accident. The only other investigation required was to 
find out who actually was the driver of the automobile. As 

soon as he found that person, Officer Cage would charge him with 
any number of violations. Specifically, Officer Cage would have 
been considering violations of D. C. Code #40-605 (Speeding and 


Reckless Driving), and of Section 116.2 of the Traffic and 


4/ 
Motor Vehicle Regulations for the District of Columbia. 


4/ sec. 116.2 Collision with Lawful Object or Constructions. 


No vehicle shall be operated so that it or the 
load thereon shall strike any fixed object or con- 
struction including, but not limited to, bridges, 
bay windows, trees and parts thereof, located in 
or over any street, highway, or alley. 


Officer Cage went to Sibley Hospital and apparently had no 
difficulty in finding the person who was involved in the automo- 
bile accident. It was about 5:30 in the morning, Ana although 
there is no direct testimony on this point, it can be inferred 


that appellant was probably the only person sitting) in the 


Emergency Room when Officer Cage arrived. In addition, Officer 


Cage had been told that the "driver" had been taken) to Sibley 
| 
Hospital, and the transcript reflects that this "driver" was 


the only person involved in the accident. It is submitted that 


as soon as Officer Cage arrived and found appellant in the 


Emergency Room, the Miranda warnings should have been given be- 
fore Officer Cage asked appellant any questions as to the degree 
of appellant's involvement in the accident. 
Appellant is not suggesting how Officer Cage could have 
initiated the questioning to avoid such an obvious gustodial 
interrogation, but appellant does contend that the very use of 
the question to the effect of "Were you the driver of the car in- 
volved in the Ward Circle accident?" caused the eandsniatien ab 
initio to involve a "custodial interrogation." By using that 


| 
particular question under the particular facts then/known to 


Officer Cage and under the circumstances of this confrontation 


with the only person at the Emergency Room who could have been 
| 


the driver, Officer Cage was being highly accusatory. It was an 
accusatory question because Officer Cage was ready to charge the 
appellant with any number of traffic violations if appellant 
answered affirmatively; further questioning by Officer Cage 
would have been only for the purpose of determining just how 
much appellant would be charged with, and not for the purpose of 
making a decision:whether or not to charge appellant with any 
traffic violations. This initial question by Officer Cage is 
not the same as a;simple investigatory question directed to any 
of a number of suspects, an affirmative answer to which would 
warrant the arrest of the person. Under the facts of this 
particular confrontation, Officer Cage was clearly focusing his 
accusatory questions on the one person sitting in an Emergency 
Room at a hospital at 5:30 in the morning and to which Emergency 
Room Officer Cage knew the "driver" to have been taken. This 


initial question was not one asked of a number of people-- it 


was directed at appellant as soon as Officer Cage and appellant 


came together in the Emergency Room. Therefore, this confronta- 
tion clearly involved a custodial interrogation from the moment 
Officer Cage asked that first question. 

So accusatory was this confrontation that appellant was 
immediately thereafter arrested. The accident occurred in the 


early morning hours of December 24, 1965, and the appendix to 


this brief shows that later in the day of December 24, 1965, 
appellant was charged and convicted of 1) colliding, and 2) 


driving without a driver's license. Appellant was sentenced 
| 


and did serve 40 days at Occoquan for this accident, 


“Custodial interrogation" may also be found if the 
accused felt deprived of his freedom of action in 


any significant way, and the circumstances of the 
confrontation between appellant and two police 


officers in the Emergency Room following an automo- 


bile accident for which appellant knew himself to be 


solely at fault caused appellant to feel deprived of 
his freedom of action in a very significant way. 


Because Miranda attempts to implement a person's right not 
to incriminate himself in situations where he normally would 


not be fully aware of such right, the question of whether a 
particular "confrontation" is such a situation can be determined 
partly by whether the person confronted felt deprived of his 


freedom of action. The Supreme Court seems to have recognized 


this in the Miranda decision, when the Court stated that the 


tea ; : 5/ 
"potentiality for compulsion is forcefully apparent'= where 
the accused is abnormal in mental stability or intelligence, or 
perhaps is one who is familiar with police procedures because of 
| 


past experiences and is more apt to be subjected toithe in- 


herently compelling pressures of a custodial interrogation. 


S/ 384 U.S. at . 86 S.Ct. at 1618, 16 L.Ed.2d at 713. 


This Court has recognized that the point in time at which 
an arrest actually occurs may be determined by whether the per- 


son confronted by police felt his right of locomotion re- 


6/ 7/ 
strained, or felt his liberty restrained, or felt that he was 


not free to so Because "deprivation of freedom of action" 
for Miranda purposes does involve a determination of how the 
accused felt at the time of the confrontation, it is submitted 
that the principles of arrest as heretofore announced by this 
Court may be utilized for determining whether an accused at the 
time of confrontation felt deprived of his freedom of action in 
any significant way. If the person confronted felt at that 
time that his right of locomotion was restrained, or his liberty 
was restrained, or that he was not free to go, then there would 
have to be a "deprivation of appellant's freedom of action" at 
the confrontation, requiring the warnings to be given prior to 
any further questioning. 

In the case at hand, the circumstances surrounding the con- 
frontation between appellant and the two police officers clearly 

Coleman v. United States, 111 U.S. App. D.c. 210, 295 F.2d 

555 (1961) 


Kelley v. United States, 111 U.S. App. D.c. 396, 298 F.2d 
310 (1961) 


Brown v. United States, No. 19,160, dec. July 26, 1966, 
353 F.2d 462. 


indicate that appellant felt deprived of his pecan of action 
in a very significant way. At the time of the accident, appel- 
lant was nearly 60 years old, and had been sectered ins less than 
15 times in a number of states in this country. He lis of medium 
intelligence. Immediately after the accident, he knew that he 
was in trouble for causing the accident, for he testified "well, 
I didn't know exactly what to do. I know it was against the 
law--" (Tr. 54). | 


Appellant was taken to Sibley Hospital, and there treated 


| 
in the Emergency Room. He had received cuts to his upper lips 


in the accident, and he had drunk some alcohol prior to the 
accident which was noticeable to the police officerd. While 

| 
sitting in that Emergency Room, appellant was confronted by two 
officers, Officer Cage, and Private Dusseau. As soon as Officer 
Cage addressed appellant and learned that s oaiate wag fhe driver 
of the automobile, appellant then clearly felt deprived of his 
freedom of action-~-he would have been foolish to believe that 
from that point on, he was free to walk out of that |Emergency 


Room. And when the officers continued their questioning, demand- 


ing appellant to produce a driver's license and registration, 


appellant had to feel his right of locomotion or liberty re- 
| 
strained. There can be no question from these facts that appel- 


lant felt deprived of his freedom of action in a very signifi- 


cant way. 


233. 


Because Appellant's statement to Officer Cage at the 
hospital was made during a custodial interrogation, 
and because the government failed to show at trial 
that appellant waived his right to remain silent at 
the hospital, admission of such statement at trial 
requires automatic reversal of his conviction.9/ 


Miranda places the burden of showing waiver of appellant's 
Fifth Amendment rights upon the government: 

If the interrogation continues without the presence 
of an attorney and a statement is taken, a heavy 
burden rests on the Government to demonstrate that 
the defendant knowingly and intelligently waived his 
privilege against self-incrimination and his right to 
retain or appoint counsel.10/ 

Counsel for appellant at trial objected to admission of 
testimony by Officer Cage as to what statements appellant made 
to him (Tr. 18). | Although the objection was not aimed directly 
at a possible violation of appellant's Fifth Amendment rights, 
the objection as to the "trustworthiness" of the statement was 
sufficiently broad in scope to alert the government to the 
Miranda violation. Thus, there was no waiver by appellant to 
admission of this| constitutionally improper evidence. In 


11/ 12/ 
addition, Johnson v. Zerbst and Smith v. United States would 


Johnson v. New Jersey, 384 U.S. 719, 86 S.ct. 1772, 16 
L.Ed.2d holds that Miranda applies to all trials hela 
after the date of the Miranda decision (June 13, 1966). 
Appellant was tried on June 22 and June 23, 1966. 


384 U.S. at __, 86 S.Ct. at 1628, 16 L.Ed.2d at 724. 
304 U.S. 458 (1938). 
337 U.S. 137 (1949). 
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preclude a finding of waiver of appellant's Fifth Amendment 
right. 


fhe Miranda decision spoke clearly as to the effect of 


failure to give the required warnings during a custodial interro- 


gation: 
| 


"But unless and until such warnings and waiver are 
demonstrated by the prosecution at trial, no evi- 
dence obtained as a result of interrogation can be 
used against him.13/ 


Although the Supreme Court did not dictate the effect on 
| 


| 
appeal of a conviction based in whole or in part upon a state- 


ment made in violation of Miranda, a footnote to its decision 


indicates that the old line of cases summarily revérsing con- 
victions based on "involuntary" confessions would be applicable: 


"Dealing as we do here with constitutional standards 
in relation to statements made, the existence of in- 
dependent corroborating evidence produced at trial 
is, of course, irrelevant to our decisions. Haynes 
v. State of Washington***; Lynumm v. State of 
Illinois***; Rogers v. Richmond***; Blackburn v. 
State of Alabama***.14/ | 


| 
A more forceful statement was made in Malinski v. New 


ls/ | 


York? 


13/ 384U.S. at __, 86 S.Ct. at 1630, 16 L.Ed.2d at 726. see 
also 86 $.Ct. at 1629, 16 L.Ed. at 725. "The warnings re- 
quired and the waiver***are*** prerequisites to the ad- 


missibility of any statement made by a defendant." 

14/ 384. U.S. at __, 86 S.Ct. at 1631-1632, 16 L.Ed.2d at 728, 
footnote 52. 

15/ 342 U.S. 401 (1945) 


"If all the attendant circumstances indicate that 
the confession was coerced or compelled, it may not 
be used to convict a defendant... And if it is 
introduced at the trial, the judgment of conviction 
will be set aside even though the evidence apart 
from the confession might have been sufficient to 
sustain the jury's verdict."16/ 


It is submitted that this Court should reverse appellant's 
conviction for unauthorized use of a motor vehicle because of 
the erroneous admission at trial of appellant's statement made 
during a period of custodial interrogation, before or during 
which the required warnings were not given or shown by the 
government to have been given, and during which waiver was not 


given by appellant or shown by the government to have been given. 


eee 
16/ 324 U.S. at 404. 


ARGUMENT 


IItr 

EVEN IF THE STATEMENTS MADE BY APPELLANT AT TRIAL ARE HELD 
ADMISSIBLE, THE JUDGMENT SHOULD BE REVERSED BECAUSE THE GOVERN- 
MENT FAILED TO PRODUCE SUBSTANTIAL INDEPENDENT EVID! NCE TO 
CORROBORATE APPELLANT'S ADMISSION THAT HE WAS THE Dy IVER OF THE 
AUTOMOBILE. | 
| 

| 

A. in a trial for unauthorized use, if there|is direct 


—————— ee SOE 
evidence that 1) the automobile had been stolen, but 


ho direct evidence that 2) a llant was seen or 


found driving the automobile, then proof of this 
iatter element of the corpus delicti xequires 


corroboration if the only evidence of this element 


is by appellant's own admission. 


| 
The crime of unauthorized use of a motor vehicle @aiffers in 
| 


manner of proof from crimes involving a tangible corpus delicti, 
| 
| 

for the latter may occur without identifying the perpetrator at 


the time of occurrence. In unauthorized use cases, however, in 
| 
order for this crime to occur there must be someone seen or 
found driving, using, or operating the automobile, otherwise 
| 
the crime cannot ocour =’ The Supreme Court in smith v. 
18/ 


United States, 348 U.S. 147, 75 S.ct. 194, 99 L.Ed, 192 (1954) 
indicates that such a crime as unauthorized use would involve 
| 


an “intangible corpus delicti" and would require corroboration: 


| 
It is possible to convict if the accused "caused" the 
unauthorized use, but this situation is not involved 
here and therefore not discussed. 


348 U.S. 147 (1954). 


"But in a crime such as tax evasion there is no tangible 
injury which can be isolated as a corpus delicti. As to 
this crime, it cannot be shown that the crime has been 
committed without identifying the accused.*** We choose 
to apply the (corroboration) rule, with its broader 
guarantee, to crimes in which there is no tangible corpus 
delicti, where the corroborative evidence must implicate 
the accused in order to show that a crime has been 
committed."19/ 


In the case of unauthorized use of a vehicle, “there is no 
tangible injury which can be isolated as the corpus delicti***, 


That is to say, it cannot be shown that this crime was committed 


20/ 
without identifying***"” appellant. This being true, appellant's 


admission that he was the driver of the automobile would have to 
have been corroborated in order to implicate the appellant and 
thereby show the’ crime of unauthorized use had been committed. 
But at trial, the government put forth no corroborative evidence 
at all. 

The government attempted to prove unauthorized use of the 
automobile by two witnesses. The complaining witness testified 
that he had not given permission to anyone to use his car. The 
only other witness who testified was Officer Cage of the 


Accident Investigation Unit, who did not see appellant at the 


scene of the accident. The only evidence connecting appellant 


19/ 348 U.S. at 154. (emphasis mine) 


20/ Smoot v. United States, 114 U.S. App. D.c. 154, 158, 312 
P.2d 881, 885 (1962). 


with the automobile was the extrajudicial admission to 
| 


Officer Cage at the Emergency Room that he (appellant) was the 


driver of the automobile (Tr. 19) and appellant's judicial 


statement that he was the driver of the automobile (fr. 51, et. 


seq.) However, there was no independent corroborative evidence 
| 


to show that appellant had been anywhere near the scene of the 


accident, or had been the actual driver of the automobile 


rather than a passenger or even a passer-by. 


21/ 
Opper v. United States” indicated the judicial concern for 
convicting someone on his own uncorroborated confession: 


In our country the doubt persists that the zeal of 
the agencies of prosecution to protect the peace, 
the self-interest of the accomplice, the maliciousness 
of an enemy or the aberration or weakness! of the 
accused under the strain of suspicion may| tinge or 
warp the facts of the confession.22/ | 

| 


Smith v. United States added to this by noting that 


| 
Finally, the experience of the courts, the police 
and the medical profession recounts a number of 
false confessions voluntarily made.23/ | 


When the appellant made his extrajudicial statement, it 
| 


was about 5 or 6 o'clock in the morning; appellant had been 
| 


drinking earlier, and had been injured. The statement made by 
| 


21/ 348 U.S. 84 (1954) | 
22/ 348 U.S. at 89-90. 


23/ 348 U.S. 147, 152. 


appellant at this time is exactly that type of statement that 
Opper, supra, was concerned about, i.e., a statement made under 
the strain of suspicion. In addition, it was highly possible 
at that time that appellant may have been unsure as to what car 
Officer Cage was referring to, despite the unclear testimony 
(Tx. 19) that Officer Cage might have shown appellant the 
“rough sheet" which was supposed to contain the information in- 
dicating the car appellant was supposed to have driven. But 
even assuming that appellant was aware that both he and Officer 
Cage were referring to the same automobile, there is the serious 
and definite possibility that appellant was not the driver of 
that automobile; he could have been a passenger and was cover- 
ing up for the driver for some reason ("the self-interest of the 
accomplice" Opper, supra)or, less possibly, a passerby struck 
during the accident and covering up for the driver. Under 
either suggestion, there is the ever-lingering possibility that 
this appellant did not drive that car. 

In the cases subsequent to Smith-Opper, and involving use 
of vehicles, corroboration was never a real problem since the 
particular appellants had been arrested either inside of the 


a, 24/ 25/ 
vehicle or very near the vehicle. In this case, however, 


24/ Bray v. United States, 113 U.S. App. D.C.136, 306 F.2d 743 
(1962) 


25/ Smoot v. United States, 114 U.S. App. D.c. 154, 312 F.24 
881 (1962) 
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there was no testimony either that appellant was sda driving 
the car, or was found inside of the car, or that he was even 
standing beside the car after the accident. The government 
failed to prove its case in accordance with Smith v. united 
States (corroboration of non-tangible corpus delicti crimes) 


and the verdict should be reversed on the basis of insufficient 


corroboration to support that verdict. 


B. It was error for the trial judge to deny | llant's 
motion for judgment of acquittal at the close of the 
government's evidence, for the government failed to 
corroborate the admission made by appellant to Officer 
Cage at the hospital during the government's case in 


chief, and, because the doctrine of waiver does not 
apply here, this uncorroborated admission! plus the 
other government evidence was insufficient to sustain 


a_conviction for unauthorized use of a vehicle. 
Appellant's trial counsel made a timely motion| for judgment 
of acquittal, and the trial judge denied it (Tr. 30-31). In 
Cephus v. United ge Court explained the government's 


burden in a criminal case; 


| 
One of the greatest safeguards for the individual 
under our system of criminal justice is the re- 
quirement that the prosecution must establish a 
prima facie case by its own evidence before the 
defendant may be put to his defense.27/ | 
| 


28/ | 
Smith v. United States” “states the law as to what the government 


26/ 117 U.S. App. D.C. 15, 324 F.2d 893 (1963) 
rat | 
| 


27/ 117 U.S. App. D.C. at 17, 324 F.2d at 895. 
28/ 348 U.S. 147 (1954) 


must show in crimes not involving a tangible corpus delicti: 


“We choose to apply the (corroboration) rule, with 
its broader guarantee, to crimes in which there is 
no tangible corpus delicti, where the corroborative 
evidence must implicate the accused in order to show 
that a crime has been committed." 29/ 


That the burden of this corroboration is initially upon the 
government is indicated by this statement in Smith: 


All elements of the offense must be established by 
independent evidence or corroborated admissions ***"30/ 


It is clear that the government has the burden of making a prima 
facie showing that a crime has been committed and that the de- 
fendant committed the crime; but for the crime of unauthorized 
use there is no tangible corpus delicti and Smith states that 
for these crimes, there must be corroborative evidence to im- 
plicate the accused. It follows then that this showing of 
corroborative evidence is another burden of the government dur- 
ing its presentation of its case. 

In the instant case, if appellant had put forth no evidence 
at all after the government's evidence in chief, a motion for 
judgment of acquittal would have had to be granted. The only 
government evidence at the time of the motion would have been 


that an automobile belonging to the complaining witness was 
ee ee 


29/ 348 U.S. at 154. 


30/ 348 U.S. at 156. 


taken without authorization, and that appellant, because of his 
| 


| 
admission to Officer Cage, might have been the driver of that 


automobile. But the government had put forth no other indepen- 
| 
dent evidence that showed appellant was the driver or user of 


that automobile, and thus Cephus and Smith would have precluded 


a conviction for lack of corroboration. 
If this lack of corroboration would have required the 


trial judge to grant a motion for judgment of acquittal had the 


appellant not introduced any evidence at all, it is; obvious 
that the burden is on the government to make the Smith corrobo- 
rative showing during its own case in chief. 


Although appellant took the stand and directly) implicated 


himself in the crime charged, it is appellant's contention that 
the doctrine of waiver cannot apply here. Ifa showing of 
| 


corroborative evidence was part of the government's) burden of 


| 
proof during the presentation of its own evidence, such a show- 


ing cannot later be made by having the defendant testify and 

thereby corroborate his own implication in the crime. As was 

stated in the concurring opinion to Cephus v. United States: 
Whatever continued validity that archaic doctrine 


may have, it certainly has no application! to the 
facts of this case.31/ 


| 
| 

31/ 117 U.S. App. D.c. at 20, 324 F.2d at 898 (Judge Wright) 
| 


In that case, this Court indicated its doubts about the waiver 
doctrine and refused to apply it to the facts of that case. It 
is submitted that consistent with the facts that our system is 
accusatorial rather than inquisitorial, and with the fact that 
Rule 29(a)="’ requires a trial judge to grant a motion for judg- 
ment of acquittal if the evidence is insufficient to sustain a 
conviction, this,Court should rule that the waiver doctrine does 
not apply in cases where the burden is on the government to show 
corroborative evidence necessary to implicate the defendant. 

Because the government's evidence failed to corroborate 
appellant's implication in the crime of unauthorized use and 
because the doctrine of waiver does not apply to crimes of this 
type, this Court should reverse appellant's conviction for in- 
sufficiency of the evidence and remand to the lower court with 
directions to enter a judgment of acquittal. 


Cs Appellant's extrajudicial statement made to Officer 


Cage at the hospital that he was the driver of the 
automobile could not properly be corroborated by his 


testimony and admission on the stand at trial that 


he was the driver of the automobile. 


; 33/ 
In Smith v. United States, the concern over "untrue 


confessions" being used to convict an accused led to the Court's 


32/ Ped. R. Crim. P. 


33/ 348 U.S. 147 (1954) 


holding that in crimes involving no tangible corpus| delicti, 


there simply must be corroboration of an accused's confession 


a : 2 , ? : 
where corroborative evidence must implicate the accused in 


3 
order to show that a crime has been committed. '"— 


In the case at hand, the government put forth no evidence 


which, independently of appellant's admissions, implicated 


appellant. The government had to produce some independent 
evidence that appellant was seen or found driving or riding in 
the automobile. This could have been done by having one of the 
precinct officers who originally arrived on the gees of the 
accident testify that he found appellant standing beside the 
automobile and bleeding. But the government produced only 
Officer Cage, who never saw appellant anywhere near j|the automo- 


bile. Officer Cage tried to forge the necessary link between 


the crime and appellant by testifying to what appellant admitted 


to him, Thus, at the close of the government's case, the only 


| 
link between appellant's use of the automobile and the automo- 


| 
bile was appellant's own admission. 
| 
Appellant then took the stand and testified consistently 
with the statement to Officer Cage. But this judicial state- 


| 
ment that he was the driver cannot be deemed corroboration of 


34/ 348 U.S. at 154 (emphasis mine) 


his extrajudicial statement to Officer Cage. On the stand, 

the appellant was not making a corroborative statement of his 
prior implicating statement--he was merely repeating what he 

had said. This may constitute repetition, but it cannot consti- 
tute corroboration. 


The case of Smith v. United States and Smoot v. United 


States require corroboration by some independent evidence. 


Smith suggested that: 
All elements of the offense must be established by 
independent evidence or corroborated admissions, 
but one available mode of corroboration is for the 
independent evidence to bolster the confession 
itself and thereby prove the offense "through" the 
statements of the accused.35/ 
In Smoot v. United States the Court stated: 
x*x* (Wje conclude that a complete confession need not 
be corroborated by independent evidence of all or 
any of the elements of the crime, but that it may be 
sufficiently substantiated by independent evidence 
of attending facts or circumstances from which the 
jury may infer the trustworthiness of the confession.36/ 
In the instant case, however, the government put forth no inde- 
pendent evidence at all, either to establish the crime or to 
bolster appellant's admissions and thereby establish the crime. 


The only implicating evidence was from Officer Cage, who could 


do no more than testify to what appellant had told him. Aside 


35/ 348 U.S. at 156 


36/ 114 U.S. App. D.c. at 158, 312 F.2d at 88s. 
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from this witness, there was no independent evidence which 


showed that appellant was driving or using the car Lather than 
riding in the car as a mere passenger, even being a mere passer- 
| 
by. The evidence linking appellant to unauthorized use was 
through his own admissions--one extrajudicial and one judicial. 
But this judicial admission does not constitute corroboration 
as Smith and Smoot require. If appellant is convictea of this 
crime based only upon his own testimony, the fears be an "“un- 
true confession" being used to convict appellant have not been 


alleviated. 


Respectfully submitted ’ 
| 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


(1) Where an opportunity is specifically given at trial 
so that objection, if any, can be made to forthcoming 
evidence of extra-judicial statements and co-counsel raise 
no privilege objection to the statements, may appellant 
raise such an objection for the first time on appeal, es- 
pecially in the face of a record containing no ventilation 
as to warnings and little evidence as to other surround- 
ing circumstances? In any event, does not the record, 
even in its present state, indicate that there was no 
“custodial interrogation” during this general investiga- 
tion of a traffic accident? 

(2) In a prosecution for taking, removing, operating 
and using a vehicle without consent, is not the corpus 
delecti proved by the owner’s testimony, making it un- 
necessary to corroborate appellant’s extra-judicial state- 
ment that he was driving the car? Even putting that 
question aside and applying the rule arguendo, is there 
not ample corroboration where: (a) the Government’s 
case showed, among other things, that after the accident 
the investigating officer was directed to a hospital, found 
appellant there with a cut lip, and was given papers by 
appellant which had been in the car, and where (b) the 
defendant’s evidence not only contained abundant corrob- 
oration but appellant judicially acknowledged that he was 
driving the car? 


INDEX 


Counterstatement of the case 
Statute involved 


Argument: 


I. Appellant’s failure at trial to raise the privelege ob- 
jection to his extra-judicial statements bars him from 
raising the issue for the first time on appeal. The 
statements, however, appear admissible. In any event, 
appellant’s judicial statements to the same effect would 
cure any error 


II. The trial judge properly denied appellant’s motion for 
judgment of acquittal ae 


Conclusion 
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United States Cowt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,392 


FREDERICK W. McDONALD, APPELLANT 
CE 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was tried on a one count indictment charg- 
ing him with taking, removing, operating and using a 
certain automobile without the consent of the owner (22 
D.C. Code § 2204). After a jury trial on June 22 & 23, 
1966, appellant was found guilty as charged and was 
subsequently sentenced to imprisonment for 15 to 45 
months. 

At trial and in the Government’s case, the car’s owner, 
Linwood Daggs, established that his car was taken and 


(1) 


2 


used without authorization. Daggs testified that he had 
stayed at his aunt’s, in the District, on the night of De 
cember 23, 1965. He parked his 1965, black Chevrolet 
Impala (Va. tags A128-895) about 11:00 p.m. on a street 
near his aunt’s residence. Early the following morning, 
December 24, he discovered the car gone. (Tr. 4-5.) 
Daggs established that he gave no one permission to take 
or use his car, nor did he know appellant (Tr. 5-6). 
When taken, the car had contained insurance papers and 
other papers bearing Daggs’ name and address (Tr. 6-7). 
The owner next saw the car in a wrecked condition (Tr. 
6). 

Officer Cage of the Metropolitan Police Department’s 
Accident Investigation Unit also testified for the Gov- 
ernment. It was his testimony that on December 24, 
1965, about 5:50 a.m., he investigated a collision involv- 
ing a 1965 Chevrolet (Va. tags, A128-895) at Ward 
Circle. At the time of Cage’s arrival, the driver of the 
car was not present but a tow truck operator and a pre- 
cinet scout car were on the scene. (Tr. 14-15, 28.) As 
a result of Officer Cage’s conversation with the precinct 
officers, who notified him that appellant had been taken 
to Sibley Hospital, Officer Cage proceeded to the hospital 
(Tr. 15, 17, direct; 23-24, cross). In order to investi- 
gate the accident, follow up the report, and get general 
information (Tr. 17), Officer Cage, followed by the tow 
truck operator and accompanied by his partner, went to 
the hospital’s emergency room. There he found appel- 
lant, who had sustained lacerations on his lip. (Tr. 16, 
17, 26, 29-80.) 

Before going into the conversation between Officer Cage 
and appellant, the prosecutor approached the bench to 
afford an opportunity for objection. Appellant’s only ob- 
jection was on the ground of an alleged lack of corrob- 
oration of the statements; that objection was overruled. 
(Tr. 17-18.) Thereafter, Officer Cage testified that he 
showed appellant his information sheet (bearing infor- 
mation on a 1965 black Chevrolet, with Va. tags A128- 
895) and asked if he was the driver of the car; appellant 
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responded that he was. When asked for his driver’s li- 
cense and registration card, appellant stated he had no 
license. Rather, he handed the officer an envelope with 
several papers in it, the papers bearing the name “Lynn- 
wood Daggs”. Appellant claimed that Daggs was his son- 
in-law and the owner of the car. (Tr. 19, 29.)' (There 
was no discussion of the stolen nature of the car (Tr. 
65), the officer apparently not knowing the car was 
stolen.) The tow-truck driver, who needed permission in 
order to take custody of the damaged car, handed appel- 
lant a form which appellant signed (Tr. 20-21) 2 

Appellant’s motion for a judgment of acquittal was 
denied (Tr. 30-31) and appellant introduced evidence in 
defense. Officers Horrigan and Paul of the Metropolitan 
Police Auto Squad testified that an arrest warrant for 
appellant was executed on February 18, [1966] at the 
18th Precinct (Tr. 39, 41; see also Tr. 51). Officer Paul 
accompanied appellant to his home, where appellant pro- 
duced several papers including a towing bill (Tr. 41-42). 
Appellant offered three papers as exhibits (Tr. 43-44, 
see 60) and testified in his own behalf. He again ac- 
knowledged that he was the driver of the car at the time 
of the accident (Tr. 58-54). 

It was appellant’s story that when he left work at 
about 9:00 p.m. on December 28, he took a bus to 14th 
and V Streets. There he stopped for some coffee and 
was invited by two men to have a drink. The group 
drank for several hours (although the restaurant where 
most of the drinking occurred did not serve liquor) (Tr. 
47-49, 66-69). Later a group formed and left the restau- 
rant. According to this version, one of appellant’s com- 
panions flagged down a car and meanwhile told appellant 


1 During this conversation appellant was not dazed or drunk 
(although the officer thought he had been drinking) ; he had already 
been treated, and intermittently sat, stood and walked around (Tr. 
26-27). See also Tr. 54-55. 


? General Sessions documents lodged by appellant in this Court 
indicated that appellant pled guilty on December 24, 1965 to driving 
without a permit and colliding. 


4 


he was going to a party in Silver Springs. He threw 
the keys to “his” car, which he had previously pointed 
out, to one of the group, who in turn threw them to ap- 
pellant in the middle of the intersection of 14th and V. 
Appellant was told to get the car and follow. (Tr, 47- 
50, 70.) Appellant, however, did not know the address of 
the party, lost his companions in the traffic, and drove to 
Silver Springs in an unsuccessful search for them. Dur- 
ing his return to the District, where he had planned to 
“park the car and let them call me” (Tr. 53), appellant 
lost control of the car (Tr. 51-54). Appellant then re 
lated how he had waited for the police and had been 
taken to the hospital (Tr. 54-56). He further stated 
that the police had taken some papers from the glove com- 
partment and had handed them to him (Tr. 55). Ap- 
pellant admitted that he did know the real Lynnwood 
Daggs and never spoke to him (Tr. 61). He also ac- 
knowledged that although Dagg’s name was on some of 
the papers he did not attempt to write him concerning 
the car’s whereabouts (Tr. 63-64). 

Appellant was arrested on a warrant for the crime 
involved here about seven weeks after the accident (Tr. 
39, 41, 57). 


STATUTE INVOLVED 


Section 2204, Title 22, of the District of Columbia Code 
provides: 


Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to be 
taken, used, operated, or removed from a garage, 
stable, or other building, or from any place or lo- 
cality on a public or private highway, park, park- 
way, street, lot, field, inclosure, or space, an auto- 
mobile or motor vehicle, and operate or drive or 
cause the same to be operated or driven for his own 
profit, use, or purpose shall be punished by a fine 
not exceeding one thousand dollars or imprisonment 
not exceeding five years, or both such fine and im- 
prisonment. 


5 
SUMMARY OF ARGUMENT 


I 


At trial appellant was specifically afforded the oppor- 
tunity to raise objections to the extra-judicial statement 
about which complaint is now registered. He raised no 
privilege objection to the statement and the Government 
proceeded to introduce the evidence; appellant’s appellate 
objection is untimely. The failure to object has the addi- 
tional effect of bringing before the Court a record in 
which the crucial, surrounding circumstances were not 
ventilated, a situation which in itself bars meaningful 
consideration of the issue. The failure to object, by either 
of co-counsel, is not to be presumed to stem from inad- 
vertence, especially in this case. In any event, even the 
limited record suggests that there was no “custodial in- 
terrogation” of the type contemplated by Miranda. More- 
over, appellant’s extra-judicial statements were essen- 
tially repeated by him at trial. 


II 


Appellant’s contention that his extra-judicial statement 
lacked corroboration within the meaning of the Smith- 
Opper rule is without merit. In the first place, it is 
questionable whether the rule requires corroboration of 
his statement; the true corpus delecti was proved inde- 
pendently of that statement. In any event, even applying 
the rule, the Government’s case itself contains ample 
corroboration from which the jury could conclude that 
the statement was trustworthy. In addition, this Court 
can also look to the evidence in the defendant’s case. 
That evidence not only abounds in corroborative evidence, 
it also contains a judicial repetition of the extra-judicial 
statements involved here. 


6 
ARGUMENT 


I. Appellant’s failure at trial to raise the privilege ob- 
jection to his extra-judicial statements bars him from 
raising the issue for the first time on appeal. The state- 
ments, however, appear admissible. In any event, ap- 
pellant’s judicial statements to the same effect would 
cure any error. 


(Tr. 16-21, 28-29) 


Appellant contends that his convictions must be re 
versed because of Officer Cage’s testimony to the effect 
that at the hospital appellant acknowledged driving the 
car involved in the traffic accident (Tr. 19-20). Appel- 
lant’s argument is that the statements were the product of 
“custodial interrogation” without the requisite warnings 
and were inadmissible under Miranda v. Arizona, 384 
U.S. 436 (1966), in this post-Miranda trial. There are 
several reasons why the argument is without merit. 

The first defect is the absence of an objection to the 
statement on this ground at trial. The absence is all the 
more significant here because an opportunity afforded for 
just such an objection was by-passed. Before eliciting 
any of the conversations at the hospital the prosecutor 
approached the bench and advised defense counsel of his 
intention to delve into the matter (Tr. 173). No privi- 
lege objection whatever was made to the statement, coun- 
sel stating only that he would object absent a showing 
of trustworthiness under the Smith‘ and Opper® cases 
(Tr. 18°). The trial judge overruled this limited objec- 


’Tr. i7: AT THE BENCH 


[Prosecutor]: At this point I want to advise .. . [defense 
counsel] I will elicit the conversation that he [Officer Cage] 
had with the defendant at this time. 


“Smith v. United States, 348 U.S. 147 (1954). 
5 Opper v. United States, 348 U.S. 84 (1954). 
*Tr. 18: 


Mr. JOHNSON [defense counsel]: Your Honor, I’m going to 
object to any statements that this officer attributes to the 
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tion, stating, “So, if that is the objection, I will overrule 
the objection” (Tr. 18). 

This course of action at trial precludes raising the 
issue for the first time on appeal. E.g., United States v. 
Indiviglio, 352 F.2d 276 (2d Cir. en bane 1965) (con- 
stitutional issue concerning statement can’t be raised 
for first time on appeal when trial objection on other 
grounds), cert. denied, 383 U.S. 907 ( 1966); see Deans 
v. United States, D.C. Cir. No. 20288, decided by opin- 
ion December 21, 1966 (Escobedo issue; concurrent 
counts) ; cf. Williams v. United States, 113 U.S. App. 
D.C. 7, 303 F.2d 722 (Mallory issue raised on appeal; 
Court agreed statement inadmissible but no objection 
to evidence at trial), cert. denied, 369 U.S. 875 ( 1962) ; 
White v. United States, 114 U.S. App. D.C. 238, 314 
F.2d 248 (1962) (doubts about validity under Mal- 
lory, but objection at trial on different ground); (Clif- 
ton) Johnson v. United States, 110 U.S. App. D.C. 187, 
290 F.2d 378 (1961).7 The evidentiary principle em- 
bodied in these cases was recently reaffirmed by the Su- 
preme Court in a post-Miranda case where an attempt 
was made to raise a Fifth Amendment claim for the 
first time on appeal. Schmerber v. California, 384 U.S. 
757, 765-66 n.9 (1966) (Court refused to consider 
issue). The principle is not a mere formalism. It pre- 
vents unnecessary retrials and, upon objection, affords 
a party the opportunity to forgo offering the evidence 
in question. 


defendant for the reason that the Government is required to 
make a showing of the trustworthiness of those statements, the 
circumstances that would support the trustworthiness of them 
under Smith v. United States and Opper v. United States, and 
in the absence of such a showing that any admissions made by 
the defendant are trustworthy, I would object to any ad- 
missions of the defendant coming into this record. 


*See also On Lee v. United States, 343 U.S. 747, 749-50 n3 
(1952) ; Baxter v. United States, 119 U.S. App. D.C. 151, 387 F.2d 
547 (1964) ; Scott v. United States, 115 U.S. App. D.C. 208, 317 F.2d 
908 (1963) ; Cantrell v. United States, 116 U.S. App. D.C. 311, 323 
F.2d 613 (1963); cert. denied, 376 U.S. 955 (1964) ; 1 WicMmore, 
EVIDENCE § 18 (3d ed. 1940); McCormick, EVIDENCE § 52 (1954). 
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In addition to these considerations and to preventing 
ill-timed shifting of position after an unfavorable ver- 
dict, the rule also embodies considerations insuring a rec- 
ord ventilation of the issue, here including the complete 
circumstances of the statement and any possible warn- 
ings. This Court has repeatedly held that in the face 
of a lacuna such as that present here it cannot reverse. 
See Pea v. United States, 116 U.S. App. D.C. 410, 324 
F.2d 442 (1963), vacated on other grounds, 378 U.S. 
571 (1964) ; Ramey v. United States, 118 U.S. App. D.C. 
355, 336 F.2d 748, cert. denied, 379 U.S. 840 (1964); 
Gray v. United States, 114 U.S. App. D.C. 77, 311 F.2d 
126 (1962), cert. denied, 374 U.S. 888 (1963) ; Hawkins 
v. United States, 109 U.S. App. D.C. 388, 341-42, 288 
F.2d 122, 125-26 (1960) (concurring opinion of Bazelon, 
C.J.). 

Nor ean the absence of an objection on the part of 
the able Legal Aid attorney, who with co-counsel repre- 
sented appellant at trial, be presumed to reflect inadvert- 
ence rather than a tactical judgment. Cf. Jackson v. 
United States, 123 U.S. App. D.C. 276, 280, 359 F.2d 
260, 265 (1966). Appellant’s defense at trial was to 
judicially acknowledge that he was the driver of the car 
(as he did in his extra-judicial statement) but to claim 
innocent possession (see supra, pp. 3-4). Appellant’s 
counsel himself freely explored the conversations between 
appellant and this officer in an attempt to bolster appel- 
Jant’s defense (Tr. 28-29), fortifying the conclusion that 
the absence of a Miranda objection was not uninten- 
tional. Cf. (Tommie) Johnson v. United States, D.C. Cir. 
No. 19,969, decided September 15, 1966, slip op. at 3. 

Furthermore, appellee notes, without extended discus- 
sion, that even in the present state of the record it ap- 
pears that the statement would have been admissible in 
the face of a Miranda objection, whether or not warn- 
ings were given. The statement does not appear to have 
resulted from the “custodial interrogation” envisaged in 
Miranda. The officer had gone to the hospital to investi- 
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gate a traffic accident and to gather general information 
in connection with the accident (Tr. 17).8 Cf. Brown v. 
United States, —— U.S. App. D.C. —, 365 F.2d 976, 
979 n.4 (1966). See also Pennewell v. United States, 
122 U.S. App. D.C. 332, 853 F.2d 870 (1965). There is 
surely nothing to indicate that appellant was under ar- 
rest, taken into custody, or otherwise deprived of his free- 
dom of action in a significant way. See Miranda v. Ari- 
zona, supra at 444. Appellant, of course, never even 
testified that he felt he was in custody. The situation 
here appears to have been greatly removed from the ones 
fostering the possibilities for which the Court showed 
concern in Miranda.° 

Finally, and in any event, appellant took the stand 
and made judicial statements largely corresponding to his 
extra-judicial statements. This testimony precludes his 
position that reversal would follow had the extra-judicial 
statements been erroneously introduced. E.g., Wheeler v. 
United States, 82 U.S. App. D.C. 363, 367-68, 165 F.2d 
225, 229-30 (1947), cert. denied, 383 U.S. 830 (1948); 
and authorities in accord.! 


*“ Appellant argues that “for all practical purposes” Officer Cage 
had completed his investigation before going to the hospital. (Brief 
for Appellant, p. 18.) There are, of course, no record facts sup- 
porting that conclusion, although appellant speculates freely on the 
matter. (Jd. at 17-18.) On the contrary, and for example, one of 
the charges eventually placed against appellant was operating with- 
out a permit (see Traffic Information, lodged by appellant in this 
Court). The information regarding lack of permit apparently 
did not come to the officer’s attention until the conversation at the 
hospital, however (see Tr. 19). 


® The conversations took place in a hospital emergency ward (Tr. 
16). The record indicates that, in addition to the investigating 
officer and his partner (Tr. 28-29), a tow truck driver was apparent- 
ly present for some unspecified length of time (Tr. 20-21), 


~E.g., Ercoli v. United States, 76 U.S. App. D.C. 360, 131 F.2d 
354 (1942) (defendant objected to introduction of confession, then 
admitted same facts in his own testimony; constituted judicial 
admission and operated as express waiver) ; Murray v. United 
States, 53 App. D.C. 119, 288 Fed. 1008 (objection to extra-judicial 
statement overruled; subsequent defense testimony to same effect 
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II. The trial judge properly denied appellant’s motion for 
judgment of acquittal. 


(Tr. 4-7, 14-19, 20, 21, 23, 24, 30, 31) 


Appellant’s remaining contentions hinge on the argu- 
ment that the corroboration of appellant’s extra-judicial 
statement that he was driving the car, said be required, 
was insufficient under the Smith™-Opper ® rule. Appel- 
lant’s conclusion is that the trial judge therefore erred 
in denying his motion for judgment of acquittal. Ap- 
pellee submits that the contention fails at several points. 

At the outset, appellant’s position—that his statement 
(that he was driving the car) had to be corroborated or 
else the corpus delecti was shown on an uncorroborated 
admission—is questionable. At its inception the corrobo- 
ration rule involved here required that there be in- 
dependent evidence, aside from an accused statement, 
that someone—not necessarily the defendant on trial— 
committed the crime. Smith v. United States, 348 U.S. 
147, 153-54 (1954). Faced with the alternative of apply- 


and defendant’s acknowledgement of statement previously intro- 
duced cured error, if any), cert. denied, 262 U.S. 757 (1923) ; Ryan 
v. United States, 26 App. D.C. 74, 84 (1905) (where defendant 
shows facts establishing guilt in own testimony, erroneous admis- 
sion of evidence is harmless); 1 WIGMORE, EVIDENCE §18(D), at 
344 (3d ed. 1940) (waiver of objection by introduction of similar 
evidence); 5 AM JuR. 2d Appeal & Error § 806, at 248 (1962) 
(erroneous introduction of evidence neutralized when objecting 
party admits facts erroneously proved). See also 9 WIGMORE, 
EVIDENCE § 2592, at 591 n.1 (3d ed. 1940) (the principle of judicial 
admissions applies to criminal cases) ; id. at 591 (principle applies 
to waiver of evidentiary rules constitutionally sanctioned for bene- 
fit of waiving party). 


11 Smith v. United States, 348 U.S. 147 (1954). 
2 Opper V. United States, 348 U.S. 84 (1954). 


** As noted, appellant objected to the introduction of any extra- 
judicial statements on the basis of an alleged deficiency in cor- 
roboration (Tr. 18). At the conclusion of the Government’s case, 
counsel moved for a judgment of acquittal, which was denied (Tr. 
30-31). As far as the record shows, the motion was not renewed at 
the conclusion of all the evidence. See, e.g., Battle v. United States, 
92 U.S. App. D.C. 220, 206 F.2d 440 (1953). 
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ing the rule liberally in a certain class of cases or com- 
pletely ignoring it, the Supreme Court has held that the 
rule extends to cases where “it cannot be shown that the 
crime has been committed without identifying the ac- 
cused.” Smith v. United States, supra at 154. Appellant 
argues that the crime involved here is of this latter 
class * and it was only by appellant’s statement that the 
corpus delecti was shown. In fact, the crime involved 
here can be shown by proving that a car was taken, used, 
operated or removed without the consent of the owner. 
22 D.C. Cope § 2204 (1961). If not in most cases, at 
the very least in many cases, this crime, or corpus delecti, 
can be made out independently of the identity of the ac- 
cused. See generally, 7 WIGMORE, EVIDENCE § 2072 (3d 
ed. 1940). In this case, for example, the owner of the 
car made out the corpus delecti by establishing that his 
car was taken, removed, operated and used without his 
permission. He testified that he gave no one permission 
to use or take his car. (Tr. 5-6.) There is no danger 
of a crime fabricated on appellant’s statement. In any 
event, whatever the precise application of the rule, its 
extent is not crucial here since, even if applied, there is 
ample corroboration of appellant’s extra-judicial state- 
ment that he was driving the car. 

Appellant insists that the corroboration must be found 
in the Government’s case. Appellee disagrees, but even 
assuming that premise momentarily the Government’s 
ease itself showed sufficient corroboration to satisfy the 
Smith-Opper rule. The rule requires that there be sub- 
stantial independent evidence which would tend to estab- 
lish the trustworthiness of the statement. “It is sufficient 
if the corroboration supports the essential facts admitted 


* He relies on cases involving the crime of interstate transporta- 
tion of a stolen vehicle. See Smoot v. United States, 114 U.S. App. 
D.C. 154, 312 F.2d 881 (1962) (aiding and abetting); Bray v. 
United States, 118 U.S. App. D.C. 136, 306 F.2d 743 (1962). The 
gist of that offense is the transportation of the car, and it seems 
impossible in most cases to prove the transportation without identi- 
fying the transporter. 
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sufficiently to justify a jury inference of their truth.” 
Opper v. United States, 348 U.S. 84, 93 (1954) ; accord, 
e.g., Bray v. United States, 113 U.S. App. D.C. 136, 306 
F.2d 743 (1962). In brief, the corroboration in the Gov- 
ernment’s case in part includes the following. On infor- 
mation received at the scene, the Accident Investigation 
Unit officer went to a certain hospital from the scene of 
the wrecked car; appellant was found in that hospital’s 
emergency ward (Tr. 15, 16.)** Appellant signed a form 
given him by the tow-truck operator, who was required 
to procure permission before taking the car (Tr. 20-21). 
At the hospital appellant gave the officer an envelope 
containing several papers, some bearing the name of the 
owner (Tr. 7); the car had contained papers bearing 
the owner’s name (Tr. 19). The car had sustained heavy 
damage (Tr. 14); appellant had been removed from the 
scene in an ambulance (Tr. 24) and was later seen to 
have lacerations of the lip (Tr. 17). Cf. Patalos v. 
United States, 87 U.S. App. D.C. 379, 185 F.2d 507 
(1950) (defendant found in bleeding condition in vicin- 
ity of crash; wearing broken glasses, matching parts 
found in car) (sufficient to sustain guilt; a fortiori, 
sufficient corroboration). 

Furthermore, this Court need not restrict itself to the 
Government’s evidence in reviewing corroboration, as ap- 
pellant claims it must. The Supreme Court has held that: 


The reviewing courts . . . can seek corroborative evi- 
dence in the proof of both parties where, as in this 
case, the defendant introduces evidence in his own 
Later after his motion for acquittal has been over- 
ruled. 


United States v. Calderon, 348 U.S. 160, 164 (1954). 
Accord, Ercoli v. United States, 76 U.S. App. D.C. 360, 
863, 131 F.2d 354, 357 (1942). Here the defendant re- 
peated in a judicial setting his previous extra-judicial 


** The record also lends itself to the reading that appellant was 
referred to by name at the scene and identified as the driver (Tr. 23- 
24). 
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acknowledgement that he was driving the car (Tr. 52), 
a repetition which in itself would cure any difficulty. 
See, e.g., Ercoli v. United States, supra. An abundance 
of other corroborating evidence is, of course, present in 
appellant’s testimony and in his exhibits, but it seems 
unnecessary to detail it. 

Under the circumstances, the jury could fairly con- 
clude that the extra-judicial statement was trustworthy; 
the statement was amply corroborated. The evidence, 
including as it did indications of appellant’s inference- 
permitting possession of the car,!° was appropriate grist 
for jury consideration. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davi G. BRESss, 
United States Attorney. 


FRANK Q. NEBEKER, 
ALLAN M, PALMER, 
JAMES A, STRAZZELLA, 
Assistant United States Attorneys. 


%*E.g., Scott v. United States, D.C. Cir. No. 19768, decided 
October 26, 1966. 
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